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procedures, interpretations or policies. If the
Department concludes that such deviations
are necessary or appropriate in a particular
situation, DOE will provide interested par-
ties with notice of the deviation and an ex-
planation.

(b) Revisions. If the Department concludes
that changes to the procedures, interpreta-
tions or policies in this Appendix are nec-
essary or appropriate, DOE will provide no-
tice in the FEDERAL REGISTER of modifica-
tions to this Appendix with an accom-
panying explanation. DOE expects to consult
with interested parties prior to any such
modification.

(c) Judicial review. The procedures, inter-
pretations, and policies stated in this Appen-
dix are not intended to establish any new
cause of action or right to judicial review.

[61 FR 36981, July 15, 1996]

Subpart D—Petitions To Exempt
State Regulation From Pre-
emption; Petitions to Withdraw
Exemption of State Regulation

SOURCE: 54 FR 6078, Feb. 7, 1989, unless oth-
erwise noted.

§ 430.40 Purpose and scope.

(a) This subpart prescribes the proce-
dures to be followed in connection with
petitions requesting a rule that a State
regulation prescribing an energy con-
servation standard, water conservation
standard (in the case of faucets,
showerheads, water closets, and uri-
nals), or other requirement respecting
energy efficiency, energy use, or water
use (in the case of faucets,
showerheads, water closets, and uri-
nals) of a type (or class) of covered
product not be preempted.

(b) This subpart also prescribes the
procedures to be followed in connection
with petitions to withdraw a rule ex-
empting a State regulation prescribing
an energy conservation standard, water
conservation standard (in the case of
faucets, showerheads, water closets,
and urinals), or other requirement re-
specting energy efficiency, energy use,
or water use (in the case of faucets,
showerheads, water closets, and uri-
nals) of a type (or class) of covered
product.

[63 FR 13318, Mar. 18, 1998]

§ 430.41 Prescriptions of a rule.
(a) Criteria for exemption from preemp-

tion. Upon petition by a State which
has prescribed an energy conservation
standard, water conservation standard
(in the case of faucets, showerheads,
water closets, and urinals), or other re-
quirement for a type or class of covered
equipment for which a Federal energy
conservation standard or water con-
servation standard is applicable, the
Secretary shall prescribe a rule that
such standard not be preempted if he
determines that the State has estab-
lished by a preponderance of evidence
that such requirement is needed to
meet unusual and compelling State or
local energy interests or water inter-
ests. For the purposes of this section,
the term ‘‘unusual and compelling
State or local energy interests or water
interests’’ means interests which are
substantially different in nature or
magnitude than those prevailing in the
U.S. generally, and are such that when
evaluated within the context of the
State’s energy plan and forecast, or
water plan and forecast the costs, bene-
fits, burdens, and reliability of energy
savings or water savings resulting from
the State regulation make such regula-
tion preferable or necessary when
measured against the costs, benefits,
burdens, and reliability of alternative
approaches to energy savings or water
savings or production, including reli-
ance on reasonably predictable mar-
ket-induced improvements in effi-
ciency of all equipment subject to the
State regulation. The Secretary may
not prescribe such a rule if he finds
that interested persons have estab-
lished, by a preponderance of the evi-
dence, that the State’s regulation will
significantly burden manufacturing,
marketing, distribution, sale or serv-
icing of the covered equipment on a na-
tional basis. In determining whether to
make such a finding, the Secretary
shall evaluate all relevant factors in-
cluding: the extent to which the State
regulation will increase manufacturing
or distribution costs of manufacturers,
distributors, and others; the extent to
which the State regulation will dis-
advantage smaller manufacturers, dis-
tributors, or dealers or lessen competi-
tion in the sale of the covered product
in the State; the extent to which the
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